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OPINION 
 
ORDER  

The defendant appeals a pretrial, district court ruling 
denying his motion to prohibit further violation by the 
government of the defendant's attorney client privilege 
and to prohibit the use at trial of documents or informa-
tion improperly obtained by the government. The defen-
dant now moves to stay his trial during the pendency of 
his appeal. The district court has denied a similar motion. 
The government has filed a response in opposition. Be-
cause trial has already begun, the defendant's motion has 

been referred to a single judge [*2]  of the court for ex-
pedited consideration. See Rule 27(c), Fed. R. App. P. 

The factors to be considered by the court in deter-
mining whether a stay pending appeal should issue are: 
1) whether the applicant has demonstrated a likelihood of 
success on the merits; 2) whether the applicant will be 
irreparably injured absent a stay; 3) whether issuance of 
the stay will substantially injure the other interested par-
ties; and 4) where the public interest lies. Michigan Coa-
lition of Radioactive Material Users, Inc. v. Griepentrog, 
945 F.2d 150, 153 (6th Cir. 1991). Upon consideration 
of these factors, the court concludes that the criteria for 
issuance of a stay have not been met. There is nothing 
about the district court's ruling that distinguishes it "from 
the run of pretrial decisions that affect the rights of crim-
inal defendants yet must await completion of trial court 
proceedings for review." Flanagan v. United States, 465 
U.S. 259, 259, 79 L. Ed. 2d 288, 104 S. Ct. 1051 (1984); 
c.f. United States v. Steele, 727 F.2d 580, 586 (6th Cir.), 
cert. denied, 467 U.S. 1209 (1984) (remedy for govern-
ment's intrusion upon the attorney client relationship of 
the defendant is a reversal [*3]  of the conviction). The 
defendant's reliance on United States v. Presser, 844 
F.2d 1275 (6th Cir. 1988), is misplaced. In Presser, the 
court had jurisdiction over the government's interlocuto-
ry appeal pursuant to specific statutory authority. See 18 
U.S.C. § 3731. Section 3731 does not provide for an ap-
peal by a defendant. United States v. Shameizadeh, 41 
F.3d 266 (6th Cir. 1994) (order). 

It is therefore ORDERED that the defendant's mo-
tion for an emergency stay is denied.   



 

 


